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NORTH NORTHAMPTONSHIRE JOINT CORE STRATEGY; RUSHDEN SUSTAINABLE URBAN 

EXTENSION; CONSULTATION DRAFT MASTERPLAN FRAMEWORK DOCUMENT. 

 

_____________ 
 

JOINT ADVICE 
_____________ 

 

 

             Summary 

 

1. We are asked to advise East Northamptonshire Council (“the Council”) on a number 

of matters arising from the production of the consultation draft Masterplan 

Framework Document (“the dMFD”) in respect of the planned Rushden Sustainable 

Urban Extension (“the SUE”). 

 

2. Our conclusion is that the dMFD cannot proceed in its current form and, if it is to be 

a document approved, adopted, or agreed by the Council, it will either need 

substantial revision which will leave its residual contents of limited practical value or 

its preparation path will need to be changed to become a development plan 

document (either free-standing or as a part of the Council’s proposed Part 2 Local 

Plan). An alternative option would be to leave it to other bodies to prepare and bring 

forward a masterplan for the SUE. 

 

 

Factual Background 

 

 

3. In July 2016 the North Northamptonshire Joint Core Strategy (“JCS”) was adopted, 

including by the Council, and became part of the development plan for the Council’s 

area. By Policy 33, the SUE was identified as one of the ways in which the growth in 

need for housing in the area would be met. Policy 33 says, in summary, and where 

relevant to this Joint Advice: 
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- That land to the east of Rushden is identified as the broad location for a new SUE 

for around 2500 houses and related development, including “an appropriate 

level of job opportunities”; 

 

- A masterplan “will be prepared in consultation with the local community and 

stakeholders and agreed by the local planning authority.” 

 

- That masterplan “will define development boundaries and policy expectations for 

inclusion in the Part 2 Local Plan covering Rushden or the preparation of a 

planning application for development of the Sustainable Urban Extension.” 

 

- The “preparation and agreement of the masterplan is a prerequisite before any 

planning applications are granted planning permission…” 

 

 

4. The policy goes on to set out that the masterplan should incorporate a list of ‘specific 

local requirements’ which are grouped under the headings ‘Economic’, 

‘Environmental’ and ‘Social’. Broadly speaking, they are widely cast and not specific. 

 

5. In finding the JCS sound, subject to a number of main modifications, the Inspector 

tasked with examining it dealt with Policy 33 at paragraphs 106-115 of his Report. He 

noted that the Policy denoted ‘a broad location only at present’ and detailed 

boundaries would have to be defined ‘through a masterplan process’ as set out in 

the Policy. Otherwise he found the policy essentially sound, with relatively minor 

changes (as Main Modification 34). 

 

6. The intention is for each of the partner authorities to the JCS to go on to produce a 

Part 2 Local Plan, which will set more detailed area-specific policies. The process of 

preparing the Council’s Part 2 Plan is underway, with the most recent round of 

consultation finishing on 23 March 2020. At present the draft Part 2 Plan does not 

contain detailed provisions about the SUE. 
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7. Following adoption of the JCS, we understand that work began on producing the 

masterplan document referred to in Policy 33. We do not have detailed instructions 

on its genesis but that is unlikely to matter. We have seen the dMFD, which appears 

to be the latest iteration of that document (dated January 2020), and which has 

been the subject of consultation between February and March 2020.  

 

8. However, it is not (at least at present) intended to be an evidence base document 

for the emerging Part 2 Plan. The intention is for it to be a ‘standalone’ document. 

Nor is it intended, at the present time, that the dMFD should be prepared and 

adopted as a Supplementary Planning Document (“SPD”). In so far as the dMFD is 

specific about its status, para 1.1.1 states that: 

 

“This masterplan framework document is intended to fulfil the requirement of 

Policy 33 of the North Northamptonshire Joint Core Strategy (JCS) 2011 – 

2031. This requires a masterplan to be prepared and agreed by East 

Northamptonshire Council for the proposed Sustainable Urban Extension 

(SUE) at Rushden East that will define the development boundaries and 

elaborate on policy expectations of a planning application or for inclusion in 

the Part 2 Local Plan.” 

 

9. The dMFD contains some further narrative of relevance to our Instructions, including 

the following passages: 

 

“1.1.3 This masterplan framework document sets out the proposed 

development boundaries and clear policy requirements. It does this to 

ensure that any application for planning permission for the SUE will result 

in a sustainable and attractive development that meets the long-term 

aspirations for economic growth; offers a high quality of life for new and 

existing residents, and enhances the image of the town as  a whole (Policy 

33, North Northamptonshire JCS 2011–2031). 
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1.1.4 It is not the job of this document to resolve all of the detailed matters 

for the SUE; the masterplan framework document is one stage in the 

development process and the scheme will continue to evolve and respond 

as it moves closer to implementation. This masterplan framework 

document provides a framework for the evolution of the SUE rather than 

setting out the details of the development. It does this by focussing on the 

key strategic matters and structuring elements of the SUE, leaving scope 

for the developer to bring forward the details that will be addressed 

through future planning applications. 

 

… 

 

1.2.3 The masterplan framework document is a requirement of Policy 33 of 

the North Northamptonshire Joint Core Strategy 2011 –2031 and has been 

developed to provide more detail and guidance to prospective developers 

on the Council’s policy requirements for the development of the 

Sustainable Urban Extension. 

 

… 

 

1.3.2 Each section then sets out the main features of the masterplan 

framework in relation to these policies and identifies the key principles, 

supported by a series of plans, diagrams and precedent images. Finally, 

each section concludes with a key planning requirements summary for the 

relevant topic. This summary is a key point of reference for applicants 

within the masterplan framework document and sets out the key policies 

and design principles that any application will need to adhere to, 

crossreferencing the material set out in that section. 

 

1.3.3 In responding to the requirements set out in the summary, it is 

important for applicants to note that the diagrams referenced are there to 

provide an example of how development could come forward based on the 
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key principles set out in a way that would be acceptable to the Council. 

However, unless otherwise specified, alternative approaches will be 

considered provided that a clear rationale is provided and that it adheres 

to the specific policies and principles identified. 

 

… 

 

(on page 19): Planning application requirements 

 

Any planning application must: 

* Be consistent with the overall disposition and development 

boundaries as set out in the masterplan framework; 

 

* Include an overall, indicative masterplan that shows the layout 

and distribution of uses, particularly the non-residential uses of the 

propose development; and 

 

* Provide unambiguous evidence that connections can be facilitate 

where future adjacent developments may be separately 

implemented and clearly demonstrate that the potential for further 

growth is not prejudiced by the proposed development of the SUE.” 

 

 

10. There are similar “Planning application requirements” set out for each of the 

individual sections of the dMFD, and in each case those requirements are expressed 

to be matters which the application “must” show, provide, or set out. These 

elements are also described as “clear policy requirements” (para 1.1.3) and “the key 

policies… that any application will need to adhere to” (para 1.3.2).  In terms of 

substance and arrangement, the dMFD broadly follows the list of ‘specific local 

requirements’ set out in Policy 33, and offers further information on how each is 

intended to be met. We note, in some cases, the proposals are in the alternative as 

to location, are relatively broadly stated, and permit of further, unspecified locations 
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should they be suggested – see, for example, the proposed Town Park on p.25 of the 

dMFD.  

 

11. However, in other cases the dMFD is written in stricter terms – see, for example, the 

proposals for a new cemetery on p.27 or the proposals for the enhancement of the 

A6 corridor on p.38, which identify that the matters there addressed should be 

located “broadly” to reflect what is shown in the dMFD (including the specific 

number of crossing points, the minimum width of planting strips, and that 

“Applicants should provide a landscaped strip adjacent to the A6 that is sufficient to 

allow for the widening of the road at a future point if required” ). In some cases the 

requirements cannot be ‘sourced’ back to a specific local requirement in Policy 33 – 

see, for example, the requirement on p.45 to “Set out proposals to make land in the 

neighbourhood centres temporarily available for a fixed period for interim or 

‘meanwhile’ uses to encourage small business start-ups and to bring early activity to 

the two centres” or the requirement on p.52 to “Demonstrate how the existing views 

to St Mary’s church spire in Higham Ferrers will be retained from strategic locations 

within the SUE” 

 

 

12. In particular we note that Policy 33 describes the masterplan process as ‘defining 

development boundaries’. 

 

13. However, whereas Policy 33 defined the ‘land’ to be used for the SUE by way of a 

very broad ‘arc’ running in a semi-circle to the east of what is the present eastern 

edge of Rushden (and was self-evidently not intended to specifically include or 

exclude parcels of land), the dMFD goes quite a lot further, and on p.7 includes a 

plan which appears to define, at least, the eastern edge of the new SUE by reference 

to actual geographical features: it is clear that some land which was included in the 

‘arc’ in Policy 33 is excluded from the ‘boundary’ of the SUE in the dMFD; and indeed 

it appears that some land is included in the boundary in the dMFD which fell outwith 

the ‘arc’ in Policy 33. The extent of the divergence is shown clearly in Figure 2.1 on 

p.16. The key to Figure 2.2 (the masterplan framework) makes it clear that its red 
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line boundary is the “SUE boundary” and it is that boundary that is carried forward in 

the later Figures.  Notwithstanding this apparently clear boundary, elsewhere the 

dMFD indicates (for example at 3.2.3 on p.56) that it will be for the applicant(s) for 

planning permission to identify the land required. However, taken as a whole we 

consider that the SUE boundary is intended to delineate the area where 

development of the SUE is expected to take place. 

 

14. Overall our view is that, in general terms, large parts of the dMFD do no more than 

provide further detail and guidance on the principles set out in Policy 33 but stop 

short of setting out new or changed development control provisions, and in those 

cases the text is expressed in indicative or aspirational, rather than managerial or 

directive terms. However, we are concerned that the plan on p.7 in effect ‘allocates’ 

land in a materially different way to the identification of land performed by the ‘arc’ 

in Policy 33 (by way of both inclusion and exclusion of land); that the planning 

application requirements are all said to be “the key policies” which “must” be 

achieved; and some of the individual provisions of the dMFD are expressed in 

mandatory locational terms or cover matters that go further than the principles that 

Policy 33 sets. 

 

 

The legal framework 

 

 

15. The Planning and Compulsory Purchase Act 2004 (“the Act”) introduced the concept 

of local development documents (“LDDs”). By section 17 of the Act, they comprise all 

the local planning authority’s policies relating to the development and use of land in 

its area, but subsection (8) provides that a document only becomes a LDD if it is 

adopted by resolution of the authority as a LDD (or approved by the Secretary of 

State, the Mayor of London etc as the case may be). Section 17 also provided that 

regulations may prescribe which ‘descriptions of documents’ are to be LDDs, as well 

as which of those are to be development plan documents (“DPDs”).  
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16. The suite of DPDs adopted by an authority amount to the statutory development 

plan, to which the well-known presumption in s.38(6) of the Act applies. The 

presumption does not apply to LDDs which are not DPDs. They are ‘merely’ material 

considerations. 

 

17. The Act is not particularly prescriptive about what can be a DPD and what other 

documents can be other types of LDD. However, that is not the case with the 

relevant regulations which have been made under section 17(7) of the Act. 

 

18. The definition as to which LDDs are DPDs is provided by the Town and Country 

Planning (Local Planning) (England) Regulations 2012 as amended (“the 

Regulations”).  

 

19. The key provisions are the definitions in Regulations 2, 5, and 6 of the Regulations, 

which define what is a “local plan”, what is a “development plan document”, and 

what is a “supplementary planning document”.  

 

20. These definitions provide as follows (so far as relevant): 

 

21. Regulation 2(1): 

 

“In these Regulations –  

… 

‘local plan’ means any document of the description referred to in regulation 

5(1)(a)(i),(ii) or (iv) or 5(2)(a) or (b), and for the purpose of section 17(7)(a) of 

the Act these documents are prescribed as development plan documents; 

… 

‘site allocation policy’ means a policy which allocates a site for a particular 

use or development; 

… 
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‘supplementary planning document’ means any document of a description 

referred to in regulation 5 (except an adopted policies map or a statement of 

community involvement) which is not a local plan;…” 

 

 

 

 

 

22. Regulation 5: 

 

“(1) For the purposes of section 17(7)(za) of the Act the documents which are to be 

prepared as local development documents are— 

(a) any document prepared by a local planning authority individually or in 

cooperation with one or more other local planning authorities, which contains 

statements regarding one or more of the following— 

(i) the development and use of land which the local planning authority 

wish to encourage during any specified period; 

(ii) the allocation of sites for a particular type of development or use; 

(iii) any environmental, social, design and economic objectives which 

are relevant to the attainment of the development and use of land 

mentioned in paragraph (i); and 

(iv) development management and site allocation policies, which are 

intended to guide the determination of applications for planning 

permission; 

(b) where a document mentioned in sub-paragraph (a) contains policies 

applying to sites or areas by reference to an Ordnance Survey map, any map 

which accompanies that document and which shows how the adopted 

policies map would be amended by the document, if it were adopted. 

 

(2) For the purposes of section 17(7)(za) of the Act the documents which, if prepared, 

are to be prepared as local development documents are— 

(a) any document which— 

https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=59&crumb-action=replace&docguid=I12931F10E44C11DA8D70A0E70A78ED65
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=59&crumb-action=replace&docguid=I12931F10E44C11DA8D70A0E70A78ED65
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(i) relates only to part of the area of the local planning authority; 

(ii) identifies that area as an area of significant change or special 

conservation; and 

(iii) contains the local planning authority's policies in relation to the 

area; and 

(b) any other document which includes a site allocation policy.” 

 

 

23. Regulation 6: 

 

“Any document of the description referred to in regulation 5(1)(a)(i), (ii) or (iv) or 

5(2)(a) or (b) is a local plan.” 

 

24. The Regulations contain no definition of the terms “policy” or “policies”, despite the 

importance of these terms to the operation of Regulation 5. 

 

25. These provisions are not well-drafted. In R (Skipton Properties Ltd) v Craven District 

Council [2017] EWHC 534 (Admin) Jay J said (at paras 60 and 61): 

 

“I agree with [counsel] that the quest for the true construction and meaning 

of regulation 5(1)(a) is unnecessarily challenging. Frankly, those responsible for these 

regulations should consider redrafting them. 

 

Were the 2012 Regulations primary legislation, the interpretative exercise would 

have to proceed on the assumption that Parliament is all-knowing and infallible, and 

that they can only be viewed as an entirely coherent entity without any internal 

inconsistencies. No doubt secondary legislation aspires to like standards, but in my 

view the same assumption does not have to be made. Inconsistencies and anomalies 

may exist. It is often a question of the lesser of two evils.” 

 

https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=65&crumb-action=replace&docguid=I17FF72F0700511E1ABF5CA3328AC1B09
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26. In the same case Jay J observed (at para 94) that “…anomalies pop up, like the heads 

of Hydra, however these regulations are construed. These, amongst others, are good 

reasons why the 2012 Regulations should be revised.” 

 

27. Similar comments were made by Gilbart J in William Davis Ltd v Charnwood Borough 

Council [2017] EWHC 3006 (Admin) where he said (para 63) that “…the drafting of 

these Regulations is very poor, and can lead to confusion, or to lengthy arguments on 

interpretation with not much regard being had to the realities of development 

control.” 

 

28. Despite these critical judicial remarks there have been no proposals to revise the 

Regulations (albeit they may be swept away or fundamentally recast as part of the 

recent proposed White Paper reforms to the planning system as a whole) and thus 

they have to be interpreted and applied as they stand, and in the light of the case 

law. 

 

29. Particular aspects of the Regulations have been considered in four High Court cases. 

These are R (RWE Npower Renewables Ltd) v Milton Keynes Borough Council [2013] 

EWHC 751 (Admin), which concluded that a particular document giving guidance on 

wind turbines was properly a SPD and not a DPD as claimed in the challenge; R 

(Miller Homes Ltd) v Leeds City Council [2014] EWHC 82 (Admin), which concluded 

that a particular document giving interim guidance on housing releases was neither a 

DPD nor a SPD as claimed in the challenge but was a “residual” LDD outside of the 

Regulations;  Skipton Properties, which concluded that a particular document giving 

interim guidance on affordable housing was a DPD as claimed in the challenge and 

not a SPD nor a “residual” LDD, and so fell to be quashed because it had not been 

prepared as a DPD; and William Davis, which held that a document published as a 

SPD to provide guidance on the housing mix (between market and affordable 

homes) on residential development sites was in fact a DPD and so should have been 

prepared as such. The SPD was therefore quashed. 

 

30. The following principles are established by the four cases: 
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(i) The allocation of a document to its correct legal category (Local Plan/DPD, 

SPD, or residual LDD) is a question of law rather than a matter of planning 

judgment and is therefore for the Court to determine, whatever the author 

of the document may assert: per Jay J in Skipton Properties (at para 63). 

 

(ii) If a document produced by a local planning authority contains statements 

which fall within any of (i), (ii), or (iv) of Regulation 5(1)(a), it is a Local 

Plan/DPD, even if it also contains statements which, taken individually, would 

constitute it a SPD or a residual LDD: per Mr John Howell QC in RWE (at para 

63); per Jay J in Skipton Properties (at para 75); per Gilbart J in William Davis 

(at para 61). 

 

(iii) There should be a material nexus between the statements in the document 

and the matters listed in Regulation 5(1)(a)(i) to (iv) for the statements to be 

either a DPD or a SPD: per Jay J in Skipton Properties (at para 76). Quite what 

might constitute such a nexus is fact specific but Jay J thought it could be 

satisfied by statements “relating to” or “in respect of” the specified matters. 

In Miller Homes Stewart J referred (at para 23) to “a relatively loose 

relationship”. 

 

(iv) The focus for the application of Regulation 5(1)(a) is those statements in a 

document which constitute “policies” rather than any other statements or 

information in the document: per Jay J in Skipton Properties (at para 79). 

 

(v) A statement which merely repeats a statement or policy in some other extant 

LDD is not, for that reason, brought within Regulation 5(1)(a): per Mr John 

Howell QC in RWE (at para 67); per Jay J in Skipton Properties (at 67). 

 

(vi) A statement which can only apply to a single case cannot be a policy: per Jay J 

in Skipton Properties (at 81). 
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(vii) To be a SPD, rather than a Local Plan/DPD, a document must contain 

statements regarding the matters mentioned in Regulation 5(1)(a)(iii) and no 

statements regarding matters mentioned in the rest of Regulation 5(1)(a), 

and not be a document within Regulation 5(2): per Mr John Howell QC in 

RWE (at para 64). 

 

(viii) To be a SPD, a document must contain statements which are supplementary 

to policies already contained in an extant Local Plan/DPD. If there are no such 

policies the document cannot be a SPD: per Jay J in Skipton Properties (at 

paras 90 and 91). 

 

(ix) In construing Regulation 5(1)(a)(iv), the “and” is disjunctive rather than 

conjunctive, so a document containing statements regarding development 

management policies, which are intended to guide the determination of 

planning applications, will be a Local Plan/DPD, even if the document does 

not contain any site allocation policies: per Mr John Howell QC in RWE (at 

para 72); per Jay J in Skipton Properties (at para 93(2)). 

 

(x) A housing mix policy which could lead to a refusal of planning permission or 

the imposition of a condition to secure a particular mix would be a statement 

regarding the development of land falling within Regulation 5(1)(a)(i) and 

also a development management policy within Regulation 5(1)(a)(iv): per 

Gilbart J in William Davis (at para 62). 

 

 

 

31.  The four judgments are not wholly compatible with each other. In RWE Mr John 

Howell QC held that the document he was considering, which purported to be a SPD, 

was not a DPD within Regulation 5(1)(a)(iv), despite containing “a more detailed 

specification of the conditions which are relevant in the Council’s view to the 

attainment of the development of wind turbines that is already encouraged in 

policies D4 and D4 whilst those policies remain part of the development plan” (para 
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79). This was because “a document containing statements regarding a development 

management policy which is intended to guide the determination of applications for 

planning permission…is concerned with regulating the development or use of land 

generally” (para 75).  

 

32. The Deputy Judge continued that “…the new parts of the ‘Emerging Policy’ in the 

Wind SPD are all connected with a particular development…namely proposals to 

develop wind turbines. They are not concerned with regulating the development or 

use of land generally” (para 76). Consequently, it was Mr Howell’s view that the 

document did not contain development management policies within Regulation 

5(1)(a)(iv) (para 77). 

 

33. Thus, Mr John Howell QC considered that a policy would only be a “development 

management policy” caught by Regulation 5(1)(a)(iv) if it applied to all forms of 

development or uses of land and a more focused policy (addressing only one type of 

development) could be produced as SPD. This allowed him to conclude that the 

policies in the document he was considering were not development management 

policies, because they only applied to the regulation of wind turbine development. 

He therefore held that the document was properly a SPD. 

 

34. Stewart J in Miller Homes did not adopt this distinction between general and 

particular policies. He considered that the critical question in determining whether a 

policy was a “development management policy” was whether it was concerned with 

“regulating” the development or use of land or not (at para 37). Stewart J 

considered that a policy which safeguarded land to keep it free from development 

for the plan period was not a policy which regulated the development or use of land 

and so would not fall within Regulation 5(1)(a)(iv) for that reason. Stewart J seems to 

have thought that the document containing statements within Regulation 5(1)(a)(iv) 

would have to refer to development management policies in a different document, 

so does not appear to have asked himself whether the interim guidance he was 

considering contained development management policies (paras 36 and 37). 
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35. Jay J expressly disagreed with John Howell QC that a development management 

policy within Regulation 5(1)(a)(iv) had to be “general” in its ambit (para 93(4)). He 

regarded “the difference between a policy which applies to particular types of 

development and one which applies to all developments [as] one of degree not kind” 

(para 81). Jay J also did not endorse Stewart J’s view that it was necessary for a 

development management policy to be located in a different document to the 

document whose status was in question (para 93(1)).  

 

36. Jay J’s comment (also in para 81) that a policy had to apply to more than a single 

case needs to be seen in context. It is clear that Jay J did not consider policies had to 

apply to development generally but could apply to types of development. A 

statement only intended to be the local planning authority’s response to an 

individual application (such as a reason for refusal) would not be a policy but a 

statement applicable to a variety of development proposals concerning an individual 

site could be a policy. In other words, a policy is a statement which seeks to guide 

the future stance of the decision maker when it comes to consider a variety of 

development proposals, rather than merely being the decision maker’s case-specific 

response to an individual proposal on its own merits. However, if something is a 

policy, the local planning authority cannot not avoid that outcome by labelling the 

statement in question as something else (such as an “interim approach”: see Jay J in 

Skipton Properties at para 64).  

    

37. Because Jay J found that the document he was considering in Skipton Properties was 

a Local Plan/DPD within both Regulation 5(1)(a)(i) and Regulation 5(1)(a)(iv) and that 

it could not be a SPD because there was no Local Plan/DPD policy in existence that it 

could supplement, he did not need to explain in any detail what role was left for 

documents that were SPDs, or how such a document could avoid being a Local 

Plan/DPD if it did contain either general or particular supplementary development 

management policies regulating any form of development or use of land.  

 

38. The nearest that Jay J came to explaining the role of SPDs was in his comment (at 

para 90) that “The purpose of regulation 5(1)(a)(iii) is to make clear that a local 
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planning authority may introduce policies which are supplementary to a DPD subject 

only to these policies fulfilling the regulatory criteria.” However, this somewhat 

circular proposition does not explain how such supplementary policies in a SPD could 

fulfil (or avoid transgressing) the regulatory criteria of not including “development 

management policies” (which Regulation 5(1)(a)(iv) requires to be in a Local 

Plan/DPD).  

 

39. Gilbart J in William Davis set out the main parts of the analysis of Jay J in Skipton 

Properties, indicated his agreement with that analysis, and added that “Insofar as it 

differs from that of Mr John Howell QC in RWE, I prefer that of Jay J, which in my 

judgment reflects the basic underlying policy of the legislation and of the code, 

namely that the development plan is the place in which to address policies regulating 

development” (at para 61). Gilbart J found that, because of his conclusion that the 

document in question was a DPD (despite being labelled as a SPD by the local 

authority producing it) so “it is unnecessary to interpret [Regulation 5(1)(a)] (iii)” (at 

para 63). Gilbart J did not therefore seek to grapple with what role was left for SPDs, 

having agreed with Jay J about the breadth of policy statements that would have to 

be set out in a DPD. 

 

40. The current position, therefore, on the basis of these cases, is that there is no clarity 

as to what can properly be included within a SPD or a residual LDD without falling 

foul of the requirement that anything that amounts to a statement within Regulation 

5(1)(a)(i), (ii), or (iv) will have to be prepared as a Local Plan/DPD.  

 

41. The apparently clear distinction drawn by John Howell QC in RWE between general 

policies and particular policies was expressly rejected by Jay J in Skipton Properties 

(and Gilbart J in William Davis expressly endorsed the approach of Jay J). The 

distinction between general policies and particular policies does seem hard to justify 

since it is difficult to see any legal rationale for why a policy regulating (say) the 

design or the sustainability of development generally should be regarded as a 

“development management policy” but a policy regulating the design or the 

sustainability of new housing, or renewable energy facilities, or development within 
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conservation areas or on a particular allocation should not be. Both types of policy 

purport to regulate aspects of the development to which they apply. We therefore 

consider Jay J was correct to say that the difference between them is one of degree 

rather than kind. 

 

42. Whilst it is tempting to try to avoid the difficulty of the breadth of Regulation 

5(1)(a)(iv) by arguing that it only applies to “development management policies” if 

they are included in a document that also contains site allocation policies (i.e. that 

the “and” is conjunctive rather than disjunctive), this interpretation has been twice 

rejected by the Courts (in both RWE and Skipton Properties). In addition, it creates 

the problem that a document which contained only development management 

policies to regulate development rather than to “encourage” it (and made no site 

allocations) would not be capable of being produced as a Local Plan/DPD, which 

makes no sense. It is quite common to find such DPDs in existence. Also, such an 

interpretation has no obvious rationale because there is nothing in Regulation 

5(1)(a)(iv) to “tie” the development management policies to the regulation or 

management only of the site allocations in the same document, and yet if there is no 

such tie, and the development management policies can be “free-standing” to cover 

all and any development, there is no logic to a requirement that they must be in a 

document which has site allocation policies. In any event, in the case of the dMFD, it 

seeks both to allocate land (including new land not already embraced within the 

indicative ‘arc’ of Policy 33 of the JSP) and set out requirements as to how that land 

should be developed, so if either limb of Regulation 5(1)(a)(iv) was satisfied, the 

document would be a DPD. 

 

43. Somewhat similarly, when comparing Regulation 5(1)(a)(i) and Regulation 5(1)(a)(iii), 

it is hard to see how the language allows a statement regarding the development 

and use of land which a local planning authority wishes to encourage within any 

specified period to be included in a SPD rather than in a Local Plan/DPD. Regulation 

5(1)(a)(iii)  appears to allow a SPD to make statements about “design objectives” that 

are relevant to the “attainment” of the development and use of land being 

encouraged by Regulation 5(1)(a)(i), but it is not easy to see how such a statement 
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could also avoid being a statement about the development that the local planning 

authority wishes to “encourage” in the plan period. There is no question of the Local 

Plan/DPD parts of Regulation 5(1)(a) being made subject to, or subordinate to, the 

SPD part of the Regulation. The definition of SPD in Regulation 2(1) in fact suggests 

that the relationship is the other way round: SPDs are documents which are “not” 

Local Plans/DPDs.  Indeed, given the consultation and examination requirements for 

Local Plans/DPDs it would be surprising if matters which would otherwise be 

included in a Local Plan/DPD could avoid those procedural requirements simply by 

virtue of being put forward in a SPD. It would make better sense of the structure of 

the provisions if SPDs were limited to matters that were not required to be put 

forward in a Local Plan/DPD. 

 

44. The distinction impliedly drawn by Jay J in Skipton Properties (paras 90 and 91) 

between policies which deal with development management matters where there is 

no higher level or “parent” policy and supplementary policies which provide more 

detailed guidance on development management matters within the context of such 

a higher level or “parent” policy makes a certain amount of sense, in planning terms, 

but it is not possible to reconcile that distinction with the language of Regulation 

5(1)(a). Regulation 5(1)(a)(iii), which identifies the statements which will be included 

in a SPD, makes no mention of SPD being used to set out any type of development 

management policies. Nor does Regulation 5(1)(a)(iv), which does deal with 

development management policies, provide any exemption or exclusion for such 

policies if they are contained in a SPD. Nor does it recognise that ‘subordinate’ 

development management policies, sitting underneath an adopted policy, are 

excluded from its reach.  

 

45. However, it is to be noted that Regulation 8(2) and Regulation 8(3) recognise that an 

SPD can contain “policies” (provided that there is a reasoned justification for them 

and they do not “conflict” with an adopted development plan). This recognition in 

the Regulations that policies can be included in a SPD is not easy to reconcile with 

the restrictions in Regulation 5(1)(a) because it is difficult to think of many policies 

that a local planning authority would want to produce that did not constitute a 
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development management policy and which were not intended to be used in guiding 

the determination of planning applications. Generally, the whole purpose of a local 

planning authority producing policy statements is to be able to use them 

subsequently as a guide when determining planning applications. 

 

46. One possible exception to the category of “development management” policies 

could be a policy on the type or nature of information that was required to support a 

planning application for particular forms of development (such as a viability 

appraisal or a landscape assessment). Such a policy would have as its focus not the 

determination of the application (i.e. criteria to inform the ultimate decision as to 

whether it would be granted or refused) but simply the information that would be 

needed to support the application so that it could be determined (i.e. matters 

needed to allow an informed decision to be made). However, even such an 

“information gathering” policy could potentially operate as a development 

management policy used to determine a planning application if it was to lead the 

local planning authority to refuse planning permission where the relevant 

information was not provided in any form by the applicant for planning permission.  

 

47. It might be possible to avoid this outcome where is already an adopted policy of the 

development plan in place to require the information, so that the SPD was simply 

elaborating on the details of the information that would be needed to satisfy this 

requirement. For example, if an adopted local plan policy required developments 

affecting heritage assets to be supported by a heritage impact assessment, it may be 

possible for further guidance to be produced on the expected content of a heritage 

impact assessment without that further guidance amounting to a development 

management policy. It should also be noted that both Stewart J in Miller Homes 

(para 23) and Jay J in Skipton Properties (para 76) considered that there had to be a 

nexus (which Jay J thought had to be “material”) between the statements in 

question in the relevant document and the matters listed in Regulation 5(1)(a). A 

tangential connection between the statement and the listed matters could be 

argued to be insufficient.  
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48. Thus, if a statement was primarily concerned with the information needed to allow 

an application to be in a satisfactory state so that it could be determined, and which 

did not seek to address how it should be determined, it could be argued that such a 

statement was a procedural policy rather than a development management policy, 

and that the fact that it might be relied on to refuse an application where none of 

the required information was provided was no more than a tangential connection 

with Regulation 5(1)(a)(iv) rather than a “material nexus”. Such a conclusion would 

be assisted if the statement in question did not articulate or imply that failure to 

provide the required information would lead to a refusal of planning permission.  

 

49. Whilst Regulation 5(2)(a) should not be overlooked in the present context, it does 

not advance matters. It is directed specifically to cases where the document in 

question applies to only part of a local planning authority’s area, that area is 

identified by the document for significant change (or special conservation), and 

policies that relate to that area are set out. If those conditions are satisfied, the 

document will be a Local Plan/DPD, whatever the outcome of the proper 

interpretation of the different limbs of Regulation 5(1)(a). At first sight that might 

seem to be the position with the dMFD because it only applies to the area of the 

SUE.  However, based on the principle accepted in both RWE and Skipton Properties 

the focus, when looking at Regulation 5(2) of the Regulations LPER 2012, should only 

be on “new” matters or policies rather than on statements that do no more than 

repeat existing matters or policies already set out in an extant LDD. Hence a 

document which repeats an earlier LDD identification of an area as an area of 

significant change will not, for that reason, fall within Regulation 5(2)(a) of the 

Regulations. This would be the case for those areas of the SUE lying with the ‘arc’ of 

Policy 33 of the JCS. 

 

50. This is consistent with the case law which considered the predecessor regulations as 

set out in the Town & Country Planning (Local Development) (England) Regulations 

2004 (SI 2004/2204), which had included the concept of “area action plans” as a 

type of DPD where an area within a local authority’s area was identified for 

significant change. In  R (West Kensington Estate Tenants and Residents Association) 
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v LB Hammersmith & Fulham [2013] EWHC 2834 (Admin) Lindblom J rejected a 

challenge to a SPD which provided further guidance on the development of an area 

which had already been identified in the core strategy for comprehensive 

redevelopment. The challenge claimed that the document needed to be prepared as 

an area action plan under the 2004 Regulations because it identified the area as an 

area of significant change. Lindblom J rejected this argument, stating (at para 53) 

that “The crucial point here, in my view, is that the SPD was not the document that 

identified the area with which it is concerned, or any part of it, as an area of 

significant change. That had already been done in the development plan.” 

 

51. Thus, in this case Policy 33 of the JCS identifies the area east of Rushden as an area 

where significant change is proposed, and so the repetition of that identification in a 

subsequent document such as the dMFD will not bring that latter document within 

the scope of Regulation 5(2)(a) to the extent that the dMFD limits itself to that area. 

This is consistent with the approach of John Howell QC in RWE at para 67 (and 

endorsed by Jay J in Skipton Properties, also at para 67) that a SPD could properly 

repeat policies that in terms of their subject matter could only be produced as a 

DPD. However, a SPD which contains nothing more than mere repetition of adopted 

policies and no new policies is unlikely to be of much value (and is unlikely to be 

worth producing). Clearly, as noted above, we do not consider that the dMFD is 

limited to no more than repetition.  

 

52. There is a further matter arising from more general case law on the relationship 

between statutory requirements and policy guidance. In the context of what is and 

what is not a material planning consideration (for the purposes of both section 70(2) 

Town & Country Planning Act 1990 and section 38(6) of the Act), the Supreme Court 

has held in R (Wright) v Resilient Energy & Forest of Dean District Council [2019] 

UKSC 53 (per Lord Sales JSC at para 42) that: 

 

“Statute cannot be overridden or diluted by general policies laid down by central 

government (whether in the form of the NPPF or otherwise), nor by policies adopted 

by local planning authorities.” 
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53.  In other words, if something is not permitted by statute, that restriction cannot be 

circumvented by having a policy that purports to allow what is not permitted. Whilst 

this statement was obiter with regard to local planning authorities’ policies, we 

consider it represents a true statement of legal principle. Otherwise, it would be 

open to each local planning authority to effectively rewrite the statutory regime by 

the way in which they formulated their development plans. Thus, merely because a 

DPD policy has been adopted which calls for the creation of a subordinate 

document, that fact cannot provide a licence to include in that subordinate 

document statements or policies which the statutory regime says can only be made 

via a DPD. Consequently, merely because Policy 33 of the JCS requires the 

production of a masterplan does not allow any document fulfilling that purpose to 

avoid the need to comply with all the restrictions in the Regulations on what has to 

be done via a DPD. Essentially, whatever the JCS says cannot ‘trump’ the 

Regulations. 

 

54. Thus, consideration of the regulatory framework and the relevant case law provides 

no clear answers to what can and what cannot be included in a SPD or residual LDD 

and what must be dealt with by means of a DPD. A key problem is the lack of clarity 

about what will amount to a “policy” (noting that something can be a policy 

“however expressed”), coupled with the breadth of the expression “development 

management [policies] intended to guide the determination of applications…” 

However, it is clear that such policy statements do need to be made in a DPD and 

any document which contains such policy statements will have to be produced as a 

DPD even if it contains other statements which do not need to be in a DPD. 

 

 

Should the dMFD be treated as a DPD? 

 

 

55. Despite the framing of this question, it is clear that the implication of the case law is 

that if the dMFD meets one or more of the categories making a document a DPD, 
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then it will be a DPD as a matter of law (regardless of what the Council’s intention or 

desire might be). 

 

56. The Regulations are not drafted in a way that makes it straightforward to see how 

the distinctions work in practice. It is clear that statements or policies falling within 

categories (i), (ii) and (iv) will be DPDs, while those falling within category (iii) will be 

SPDs, but in practice the line drawn between those categories is not always clear. 

The obvious preliminary point, having regard particularly to the wording of category 

(iv), is that if a document or policy is not intended to ‘guide the determination of 

applications for planning permission’ then it is hard to see what the point of a 

document is. 

 

57. However, it is clear that statutory framework intends (or expects) there to be a 

species of document which remain SPDs, and are not DPDs, despite the fact that on 

a broad reading, they are intended to guide the determination of planning 

applications. 

 

58. The first, and least controversial example, is documents or statements which simply 

repeat or re-state what is already in a DPD – as pointed out in RWE . 

 

59. Where a document or statement goes beyond the development plan position – as 

they did in both Skipton and William Davis – and purport to provide more restrictive 

or more specific encouragement (or discouragement, as the case may be), they are 

at risk of being found to be DPDs (and, in turn, to be unlawful unless examined etc, 

according to the requirements). 

 

60. It seems to us that the hallmark of a SPD in this context is a document which builds 

on the ‘base’ of encouragement (or prohibition) contained within the relevant DPD 

but ‘fleshes out’ the relevant objectives that might underlie or explain those 

principles, and/or provides a non-exhaustive guide or illustration as to how they 

might be met. They must be non-prescriptive (or they run the risk of falling within 

category (i) and/or (iv)). They must be able to be properly described as setting out 
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the ‘environmental, social and economic objectives relevant to the use of land 

mentioned in [category] (i)’ – which to us suggests that to be an SPD it must have no 

more than a ‘fleshing out’ or explanatory role, rather than introducing any new 

forms of control on the principle of development established by the relevant DPD.  

 

61. They self-evidently must not allocate (any) land for development, because that 

would bring them within category (ii). 

 

62. On that basis, the approach is to ask in each case whether a provision or statement 

within the document fulfils this ‘fleshing out’ or explanatory description, or goes 

further and strays into adding further layers of regulatory control such that it 

amounts to a DPD. It is also clear from the case law that if some of the policies in a 

document are properly DPDs, even though others in the same document may not 

be, then the inclusion of those that are would render the document unlawful if not 

adopted as a DPD. 

 

63. Before turning to that analysis, it is to be noted that at present, the dMFD is not 

intended to be an LDD within Regulation 5 at all: as we understand it, it is not 

intended that it be adopted as such and, even assuming it is not a DPD, it is not 

intended to be a SPD but instead some different species of document (perhaps a 

‘residual’ LDD as described by Jay J in Skipton). Is there an argument for it to be 

adopted as an SPD? 

 

64. We have read the Advice of R A Jameson dated 30 November 2016, which concludes 

that the MFD should not be an SPD and would not satisfy government guidance if it 

were to be prepared as an SPD because there is no need for it. That advice was 

concluded prior to much of the case law mentioned above, and at a time where it 

appears to have been the intention to use the Part 2 Plan to define the ‘red line area’ 

of the SUE (see para. 1.11). His advice (perhaps for understandable reasons) does not 

grapple with the implications of the Regulations. 

                                                      
1
 Although that appears to conflict rather with what he says at paragraph 3.3) 
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65. He concludes, in essence, that there is no ‘need’ to produce an SPD (or rather, to 

adopt the Masterplan as a SPD) and as such to do so would conflict with policy and 

guidance, but that conclusion does not begin to address whether what is now the 

dMFD would be a LDD, and in turn a DPD, with all the formal requirements that 

would entail. 

 

 

Does the dMFD fall within any of the categories in Regulation 5? 

 

 

(a) Determining the boundary of the SUE 

 

66. In our view the fact that the dMFD expressly sets out to further define the 

boundaries of the SUE (as envisaged by the Policy) means that it falls within category 

(ii) – the allocation of sites for a particular type of development or use and, when 

coupled with the planning application requirements, within category (iv) – site 

allocation policies intended to guide the determination of planning applications. 

While the plan is itself relatively ‘broad-brush’, it is certainly less broad brush than 

the ‘arc’ described in Policy 33; and in our view is likely to be seen as an exercise to 

‘define’ the boundaries of the SUE. Further, given the Policy 33 requirement that any 

planning application be compliant with the masterplan, it seems clear that an 

application which sought to include land outwith the boundary as shown in the plan 

on p.7 would be rejected as non-compliant. 

 

67. In particular, the box on p.19 (entitled ‘planning application requirements’) says in 

terms that a planning application “must…be consistent with…the development 

boundaries…set out”. 

 

68. On that basis, we are concerned that if there were to be a legal challenge to the 

dMFD (once it was ‘agreed’) a court would be likely to find that it contained 
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statements allocating land for a particular type of development or use – which would 

bring it within category (ii) of Regulation 5(1)(a), and statements relating to site 

allocation policies – which would bring it within category (iv) also. That means it 

should be prepared and adopted ‘as a LDD’; and in turn, as a matter of law, a DPD. 

 

69. In addition, in relation to those parts of the SUE within the red line boundary but 

which lay outwith the ‘arc’ of Policy 33 of the JCS, it could be reasonably argued that 

they represent policies for an area that is identified for significant change or are 

within “any other document which includes a site allocation policy” so as to fall 

within Regulation 5(2)(a) and Regulation 5(2)(b) of the Regulations. Policy 33 cannot 

be relied on as the established/adopted document which identifies those areas for 

significant change or allocates them for development, because it does not do so 

(given their position outwith the ‘arc’). 

 

70. Given the centrality of the plan to the remainder of the document, it is difficult to 

see how one could apply the so-called ‘blue pencil’ to this aspect of the dMFD. The 

land the dMFD identifies, entirely in line with what Policy 33 says it will do, goes to 

the heart of the remainder of that masterplan: if different boundaries were set or 

suggested, it may be that different propositions and principles would flow. 

 

71. As such we consider that seeking to ‘agree’ the dMFD in its present form would, on 

this basis, be likely to attract a legal challenge; and if it did it would be likely to be 

found to be unlawful (on the analysis set out above). 

 

(b) Development management policies 

 

72. Having regard to the various parts of the dMFD as highlighted above which are 

prescriptive about what must be included in any proposals for the SUE (rather than 

being merely illustrative of possible way of developing the SUE), and where those 

elements should be located, and noting that those prescriptive matters go beyond 

mere repetition of what is already set out in Policy 33 of the JCS but include several 

wholly new requirements, we are clear that there are multiple statements in the 
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dMFD which fall within category (iv) – being development management policies 

intended to guide the determination of planning applications.   

 

73. A ‘blue pencil’ exercise to remove all of these statements would result in a radically 

different document and we do not consider that a Court would be prepared to 

engage in such an exercise in order to leave a document that could be prepared 

either as an SPD (because it contained no more than ‘fleshing out’ explanations of 

the objectives that Policy 33 seeks to achieve or illustrative ways in which the SUE 

could possibly be developed) or as some kind of residual LDD. 

 

74. The consequence is the same as for matter (a) above. 

 

 

      (c) B8 use in the SUE 

 

 

75. Paragraph 2.5.7 of the dMFD reads as follows: 

 

“2.5.7 The Council has clearly indicated that a large site for warehousing and 

distribution uses (B8) will not be supported as part of the SUE.” 

 

76. In a wide-ranging letter responding to the consultation exercise for the dMFD, the 

consortium acting for the landowners of the majority of the SUE land has made a 

series of criticisms of the dMFD. One particular point made in the letter is that this 

paragraph (2.5.7 above) essentially sets a policy, an approach which is not 

appropriate for a masterplan. Further, it is said that the paragraph conflicts with 

another policy of the JCS (Policy 24), which supports proposals for B8 development. 

Notwithstanding our general view that there are other elements of the dMFD which 

also set out policies on development management matters going beyond anything in 

the JCS (as discussed under matter (b) above), we comment specifically on this 

aspect because it has been raised in the consultation process. 
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77. It is correct that Policy 24 supports B8 uses in general terms, and that Policy 33 

contains no suggestion that such a use would be unwelcome or resisted in the SUE. 

In fact Policy 33 requires ‘a mix of employment opportunities’. 

 

78. We agree with the author of the letter that the effective prohibition, at 2.5.7, of a B8 

logistics use in the SUE is not in conformity with Policy 33, and appears to pull in a 

different direction to Policy 24. Further, in our view, this paragraph would, if 

retained, give rise to a real risk that the dMFD is found to be a DPD for this reason, 

and as such would need to go through the proper consultation and examination 

processes which such status requires. This is because such a prohibition would in our 

view fall squarely within the words in Regulation 5(1)(a)(iv), being a ‘development 

management policy…intended to guide the determination of applications for 

planning permission’.  

 

79. As we set out above, although the distinctions between the categories in Regulation 

5 are sometimes obscure, and in general terms the Regulations are not easy to 

interpret in a consistent and logical way, what seems clear is that if the dMFD is 

seeking to prohibit (or, more accurately, procure the refusal of a planning 

application which contains an element of) B8 logistics floorspace in the SUE, it is (in 

our view) intending to guide the determination of an application for planning 

permission in a way not done by the overarching policy, Policy 33 – and as such 

would bring it within the terms of category (iv) in Regulation 5 – see by analogy RWE 

(above). 

 

80. As such, given that it is plainly not the Council’s intention that the dMFD become a 

DPD (and be subject to examination etc) we consider it necessary – looking at this 

issue alone - to remove that paragraph (and any related wording) from the dMFD. 

 

81. Such a step would not give ‘carte blanche’ for a large B8 element: Policy 33 still 

requires (and thus the MFD can require) a mix of employment uses, so if a proposed 

B8 use were to be considered dominant, or to go against the idea of a mix, it could 

still be controlled to some extent. 
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Next steps 

 

 

82. It seems to us that the Council has three choices. Option 1 is to seek to prune the 

dMFD of all statements which fall within Regulations 5(1)(a)(i), (ii), (iv) and 5(2)(a) 

and (b) of the Regulations. This would include the identification of the geographic 

extent of the SUE and all prescriptive or promotional elements which cannot be 

sourced back to (unless they are no more than repetition of) an adopted policy of 

the JCS. Such a reworking of the dMFD would be substantially different to the 

current version and, because of the scale of change, it would be prudent for it to 

undergo a further round of consultation. However, the practical value of the 

document would be open to question if it said nothing ‘new’, beyond explaining the 

objectives behind Policy 33 or providing non-exhaustive illustrations of possible ways 

that the SUE could be developed (but lacking any ‘teeth’ because they could not be 

expressed as development management policies). Option 1 would result in either an 

SPD or a residual LDD. 

 

83. Option 2 is to recognise that the restrictions in the Regulations mean that if the 

Council wants to introduce further control on the matters currently set out in the 

dMFD to guide the development of the SUE it will need to do so by means of a DPD. 

This could be either a free-standing DPD or it could be a chapter of the already 

planned Part 2 Local Plan. In either case there would be a need for independent 

examination of the contents, as with any other DPD. This would have timescale and 

resource implications. It would also mean that until such time as the independent 

examination has produced some form of outcome (whether interim findings, main 

modifications, or a final report), the weight that the emerging DPD is likely to carry – 

in the determination of any planning application - will be limited. 

 

84. Option 3 is for the Council to leave the task of preparing the masterplan for the SUE 

to others (such as the developers of the SUE), and merely have regard to any such 

masterplan as a material consideration when appraising any planning applications 
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coming forward within the SUE. This would, obviously, give the Council no control 

over the detailed contents of the masterplan, save to the extent that it would be 

able to assess whether any submitted masterplan delivered on the ‘specific local 

requirements’ already set out in Policy 33 of the JCS. If the Council considered that 

the masterplan was unsatisfactory in material respects, it would not ‘agree’ to it, 

which would then create an element of non-compliance with one of the 

requirements of Policy 33. The significance of that non-compliance would need to be 

weighed with all other policy issues in deciding whether a planning application 

informed by such an unacceptable/non-agreed masterplan was “in accordance with 

the development plan” for the purposes of section 38(6) of the Act. 

 

85. We do not advise proceeding with a potential fourth option, of simply continuing to 

progress the dMFD in its current form, and running the risk of a legal challenge to 

that course. Not only would that be inappropriate in the light of our conclusion that 

there will be regulatory non-compliance for such a document, it would also be 

imprudent in the face of a known party (Gladman) with interests in land excluded 

from the extent of the SUE as identified in the dMFD, who would clearly have a 

commercial motivation for bringing a legal challenge to the Council’s actions. 

 

86. We have also considered whether it might be possible to avoid the difficulties 

presented by the Regulations by the simple expedient of not adopting the dMFD as a 

LDD. This would be on the basis that section 17(8) of the Act provides (leaving aside 

special arrangements in London and documents approved by County Councils, 

combined authorities, or the Secretary of State) that “A document is a local 

development document only in so far as it or any part of it– (a) is adopted by 

resolution of the local planning authority as a local development document..” It 

might be thought that this means that if a local planning authority does not adopt a 

document “as a local development document” then it is not a LDD and the 

restrictions on what can be done in different types of LDD will simply not be 

engaged. However, such an attempt to side-step the restrictions would fall foul of 

Regulation 5 of the Regulations, because that sets out the descriptions of documents 

which either “are to be prepared as local development documents” or “if prepared, 
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are to be prepared as local development documents”. If a document falls within one 

of the descriptions it is not an option for it to be prepared otherwise than as a LDD.   

 

Michael Bedford QC 

Josef Cannon 

26 August 2020 

Cornerstone Barristers 

London WC1R 5JH 
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